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®mteb States Court of Appeals! 

DISTRICT OF COLUMBIA 

No. 9263 

Charles R. Warde, appellant 
v. 

United States of America, appellee 


No. 9264 

Joseph B. Walling, appellant 
v. 

United States of America, appellee 


BSIEF FOB APPET.TiFiF. 


COUNTER, STATEMENT OF THE CASE 

These are appeals from judgments and convictions of appel¬ 
lants under an indictment charging violation of Section 
22-1504, D. C. Code, 1940. The indictment charged in the first 
count that they set up and kept a crap game and in the second 
count that they set up and kept a roulette game. Appellants 
and one Byron M. Jones, also named in the indictment, were 
tried in the court below in March 1946, the trial resulting in a 
hung jury. Thereafter, the case was retried in April 1946, 
and resulted in the convictions from which this appeal is taken. 
Byron M. Jones was acquitted. Appellants were released on 
bond pending appeal. 

The Government introduced into evidence the certificate of 
incorporation of the Trojan Club (R. 31) which set forth that 
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“The particular business and objects of said corporation shall 
be the promotion of literary objects, fraternal association, to 
encourage athletic sports and physical culture, and to conduct 
a club for the purpose of providing for the refreshment, enter¬ 
tainment, exercise, and social diversion of its members.” The 
certificate was dated February 27, 1945, and was signed by 
Walling, Warde and Kennedy as incorporators. 

At the trial the Government relied heavily upon the testi¬ 
mony of one Frederick Claffy (R. 39), who stated that while a 
member of the Metropolitan Police Department he had, on 
April 3, 1945, visited the Trojan Club with a personal friend, 
Paul Pfeifle, and although he had not gambled that night he 
saw gambling in progress at both crap and roulette tables. He 
testified also that he had seen Walling and Warde there that 
night. Claffy testified that on April 19th he again visited the 
Club, this time with Mr. and Mrs. Pfeifle, and gambled at both 
tables. On this occasion, according to his testimony, he was 
made a member of the club and given a membership card. 

Claffy. testified (R. 68) that on April 22 or 23 he returned to 
the Club with an Officer Williams and a Marine lieutenant but 
that they were not admitted. A further visit to the premises 
was made by Claffy on April 25th, this time in the company of 
police officer Gary. Claffy testified that they were excluded on 
this occasion because Warde stated that he knew Gary was a 
police officer working with the Vice Squad. On this occasion 
daffy’s admission card was taken up by Warde (R. 70). 

There was testimony, by Claffy and other police officers, that 
the premises were kept under observation for a period of ap¬ 
proximately ten days, ending on May 5th, the day the raid took 
place, and that on these days many people were seen to enter 
and leave the premises until the early morning hours. On the 
night of the raid, however, no guests were found at the dub, nor 
was any gambling equipment found (R. 168, 175). Claffy 
testified that only one person was seen to go to the door of the 
dub while the Club was under surveillance on the night of the 
raid, and he was turned way (R. 163). Claffy described the raid 
made by the police officers on the premises at about 1: 00 a. m. 
on May 5, 1945. He identified an oddly shaped, green cloth, 
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some poker chips and two books which had been taken in the 
raid (R. 71), stating that the green doth was the same kind 
as that used on the crap table (R. 175). He testified that he 
paid no dues or initiation fee to join the Club and did not pay 
anything for food, drink or other services (R. 186). He also 
stated that certain parts of the building were not entered on 
the night of the raid (R. 189,224). 

Officer Gary testified (R. 236) that Claffy was assigned to the 
case at Gary’s request. He corroborated in general daffy’s 
testimony that they had been excluded and that Warde had said 
that he knew Gary and knew he was attached to the Vice Squad. 
He related that many people were seen to enter and leave the 
premises while it was under surveillance. He stated that “My 
honest opinion is a thorough search was not made” (R. 280). 

At the conclusion of the Government’s case motion was made 
for a directed verdict and denied (R. 321). 

The defense called Inspector Oscar J. Letterman (R. 321) 
and Captain George R. Wallrodt (R. 356) who stated they did 
not see any gambling equipment in the premises on visits made 
prior to the raid or on the night of the raid (R. 324) but ad¬ 
mitted, on cross examination, there could have been equipment 
there which they did not see (R. 343, 355-356). 

Appellant Walling testified that 1714 Mass. Ave. was leased 
to the Trojan Club on March 1, 1945; that the club officially 
opened on March 21, 1945 (R. 374). On cross-examination 
he testified (R. 370) that Kennedy, Warde and Walling were 
organizers of the Club (R. 393); that he was president of the 
Club (R. 404) and was there most of the time (R. 422); that 
they took in about $3,500 in membership dues, that the pay¬ 
ments ranged from $125-$250, the dues being $500 per year, 
payable $125 per quarter (R. 406), that food and drink were 
served free during the period the Club operated (R. 407); 
that prior to the opening of the Club account Club money 
was deposited in Kennedy’s personal account (R. 410); that 
he did not know the source of the money deposited in the 
Kennedy account, but thought it came from dues. Reading 
from the ledger card of the Kennedy account, Walling stated 
the first deposit was $2,100 on February 28th; thereafter the 
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following deposits appeared: March 8, $5,300; March 14, 
$1,000; March 15, $3,000; March 21, $1,000; March 23, $1,000; 
April 3, $500; April 24, $1,200—a total of $15,100. . He stated 
that the first $7,000 or $8,000 in deposits was made by Mr. 
Kennedy personally (R. 413). He testified that he helped Mr. 
Kennedy select furnishings for the Club (R. 418); that he had 
no duties and received no pay (R. 43); that he knew but would 
not name any members of the Club (R. 433). He stated that 
a green cloth which had been taken in the raid was purchased 
by him at an F Street store, the name of which he did not 
know, to be placed under a desk lamp which had a bad front 
edge (R. 435). 

At the conclusion* of the evidence the defense renewed its 
motion for a direct verdict (R. 504); the motion was denied 
(R. 510). 

STATUTES 

Title 22, Section 1504, D. C. Code of 1940: Gaming—Setting 
up gaming table—Inducing play. 

Whoever shall in the District set up or keep any 
gaming table, or any house, vessel, or place, on land or 
water, for the purpose of gaming, or gambling device 
commonly called ABC, faro bank, E O, roulette, 
equality, keno, thimbles, or little joker, or any kind of 
gaming table or gambling device adapted, devised, and 
designed for the purpose of playing any game of chance 
for money or property, or shall induce, entice, and per¬ 
mit any person to bet or play at or upon any such gaming 
table or gambling device, or on the side of or against the 
keeper thereof, shall be punished by imprisonment for a 
term of not more than five years. (Mar. 3, 1901, 31 
Stat. 1331, ch. 854, § 865.) 

Title 22, Section 1507, D. C. Code of 1940; “Gaming table” 
defined. 

All games, devices, or contrivances at which money 
or any other thing shall be bet or wagered shall be 
deemed a gaming table within the meaning of sections 
22-1504 to 22-1506; and the courts shall construe said 
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sections liberally, so as to prevent the mischief intended 
to be guarded against. (Mar. 3,1901, 31 Stat. 1331, ch. 
854, § 868.) 

Title 22, Section 105, D. C. Code of 1940: Persons advising, 
inciting, or conniving at criminal offense to be charged as 
principals. 

In prosecutions for any criminal offense all persons 
advising, inciting, or conniving at the offense, or aiding 

or abetting the principal offender, shall be charged as 

✓ 

principals and not as accessories, the intent of this sec¬ 
tion being that as to all accessories before the fact the 
law heretofore applicable in cases of misdemeanor only 
shall apply to all crimes, whatever the punishment may 
be. (Mar. 3,1901,31 Stat. 1337, ch. 854, § 908.) 

SUMMARY OF ARGUMENT 

I. There was ample evidence to support the verdict of the 
jury. It was apparent that the Club did not endeavor to 
carry out its cultural and literary purposes. On the other 
hand there was direct and substantial evidence by Claffy of 
gambling and there were other circumstances which indicated 
that it was conducted in the Club. Walling and Warde were 
shown to be moving factors in such gambling. 

II. Testimony by Walling at a previous trial of the case, in 
wihch he made certain admissions concerning Kennedy's ac¬ 
count as it related to the Club’s business, was properly admitted 
along with the transcript of the account. Together they sup¬ 
ported the Government’s theory that the income of the Club 
was from gambling activities. 

III. Instructions requested by appellants were properly de¬ 
nied as improper statements of the law as it applied to evidence 
produced at the trial. 

IV. Contentions made by appellants that articles were im¬ 
properly taken to the jury room and that the court did not 
take appropriate action concerning a report that a juror had 
conferred with a co-defendant while the case was in progress 
are without merit, since there is nothing in the record to sup¬ 
port them. 
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ABGUMEBTT 

I 

The evidence amply supported the verdict of the jury 

Appellants contend (Br. 7, 22) that the verdict was not sup¬ 
ported by the evidence because (1) the prosecution failed to 
prove that the Club engaged in any activities other than those 
stated in its certificate of incorporation; (2) if any unlawful 
acts were committed, they were the responsibility of the cor¬ 
poration, not of appellants; and (3) Claffy’s testimony was so 
replete with discrepancies and contradictions as to be unworthy 
of belief. 

It is submitted that there was ample evidence to justify the 
verdict of the jury. The record indicates clearly that the Club 
made no effort to promote literary objects or fraternal associa¬ 
tion, or to encourage athletic sports and physical culture, as 
stated in its charter. From all the evidence it was clear that 
gambling activities were conducted at the Club. This was 
plainly indicated by Claffy’s testimony relating in detail gam¬ 
bling operations on two occasions, the exclusion of police offi¬ 
cers by the management, the failure of the defense to produce 
any Club members who were not personally interested in the 
case, the offering of free drinks and food to the guests, the fre¬ 
quent coming and going of guests late at night and in the early 
morning hours, and the character of the bank deposits, being 
sporadic and far in excess of any income legitimately accounted 
for. This conclusion was fortified by Walling’s testimony con¬ 
cerning the remnant of green cloth which could well have been 
left over after covering the curved dice table and which was 
completely unsuitable to be placed under the lamp, the pur¬ 
pose for which he said it was purchased. 

In support of their contention that if any unlawful acts were 
committed, they were the corporation’s responsibility, and not 
theirs, appellants state there was no evidence, beyond the fact 
that appellants were incorporators of the Club, to connect them 
with the operations of the Club (Br. 7). This statement, how¬ 
ever, ignores the evidence that Walling and Warde were con¬ 
stantly present at the Club. As to Walling, it ignores the evi- 
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dence that he was President of the Club and was familiar with 
the lease arrangement and financial affairs of the Club; that he 
made the bank deposits; and that he helped select furnishings 
for the Club. As to Warde, appellants’ statement ignores the 
evidence that he invited Claffy and the Pfeifles to enter and 
served them drinks on two occasions; that he played an im¬ 
portant part in accepting daffy’s application for membership; 
that he admonished Claffy not to tell anyone he was at the time 
a police officer (R. 65); that he refused admittance to Claffy 
when accompanied by Officer Williams (R. 68); that he took 
up Claffy’s admission card and excluded Claffy and Gary be¬ 
cause he knew Gary was on the Vice Squad (R. 70, 243); that 
he arranged to placate Jones who showed signs of giving in-' 
formation about the case which would help the Government 
(R. 79). This evidence strongly tied Warde and Walling in 
with the operation of the dub. Taken with the evidence of 
gambling it substantially proved that they, though perhaps 
not alone, were the ones who set up and kept the gambling 
tables. No more was required to support their conviction, Cf. 
Nelson v. United States, 26 App. D. C. 32 (1906), and as this 
court stated in another gambling case, the court “would be 
naive, indeed if [it] did not consider the Government had pre¬ 
sented substantial evidence from which a jury might consider 
[appellants were] guilty as charged.” Sesso v. United States, 
77 U. S. App. D. C. 35,37, 133 F. 2d 381, 393 (1942). 

In connection with this argument it is to be noted also that 
even if the corporation were considered to be the principal 
violated, appellants would be guilty as principals under § 22- 
105 D. C. Code, supra, p. 5, if they aided or abetted in the 
commission of the offense, as plainly they did. 

- In support of their contention that Claffy’s testimony was 
not worthy of belief appellants point to a number of discrepan¬ 
cies which they allege appeared in the testimony given by him 
before Commissioner Turnage, at the first trial, and at the 
second trial. 

Many of the alleged discrepancies involved trivial matters— 
such as whether the width of the crap table was “four feet” or 
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approximately “three feet”, and whether Claffy was served a 
bourbon and soda or a scotch and soda. Most or all of them 
concerned minute details as to which a person’s memory might 
be expected to be less than perfect. On the other hand Claffy 
testified in detail as to the description of the premises, its set-up 
and its furniture; he stated precisely the circumstances of 
his visits; and he revealed a familiarity with the most obscure 
details in the conduct of the games. For example he knew 
where the various pieces of furniture were situated in the 
gambling room and the living room; he described the lighting 
in the gambling room (R. 49); he had an idea as to how many 
people participated in the games; he knew how many people 
operated the game for the Club and where they stood; he 
described some of the people who played and how much they 
lost (R. 61, 66); he knew that one of the operators at the 
crap table had two or three dozen pairs of dice in a cigar box 
and that he changed dice every time a customer made a pass 
or won (R. 67); he knew the dice were thrown out of the hand, 
not from a cup, and were not required to be rolled against the 
side of the table (R. 67). Claffy’s testimony, replete with 
details similar to these, was clearly the product of his actual 
experience; its very nature disclosed that it was not, as appel¬ 
lants contend, fabricated. To be noted also is his statement 
that the dice table, in his opinion, was too large to get through 
the door without being dismantled (R. 176). Had he been 
fabricating he surely would have testified that the table could 
have been removed quickly, so as to make his story look better 
in face of the fact that no gambling paraphernalia was found 
at the time of the raid. 

0 

Finally, mention should be made of the fact that in many 
respects ClafFy’s story was corroborated by the testimony of 
other witnesses. Thus, Officer Williams confirmed Claffy’s 
statements regarding their being excluded on April 22 or 23rd 
(R. 229-231) and Officer Gary supported Claffy’s testimony as 
to his assignment to the case and their unsuccessful effort to 
gain admission on April 25 (R. 236). Defense witnesses too 
gave testimony proving that Claffy’s story was not completely 
a fabrication. Pfeifle corroborated what Claffy said regarding 
their visit to the Club, with some minor exceptions and the 
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major difference as to whether any gambling occurred (R. 446). 
Walling testified that daffy had made an application for mem¬ 
bership (R. 384,420) and that he understood daffy's admission 
card had been taken from him by Warde. 

In view of these considerations it is submitted that the issue 
of appellants’ guilt was properly presented to the jury. The 
discrepancies charged by appellants were elements to be con¬ 
sidered by the jury and in fact were argued by counsel for 
appellants (R. 537). Moreover, the jury were specifically 
instructed that they might reject all the testimony of any wit¬ 
ness as false if they found that he had willfully testified falsely 
as to any material matter (R. 572). The jury apparently 
elected to believe at least the vital portions of daffy’s testi¬ 
mony and it should not be said that in this they erred as a 
matter of law. 

n 

There was no error in the introduction of evidence 

Appellants contend (Br. 16) that the trial court erred in 
admitting a transcript of Christopher Kennedy’s bank account 
at Liberty National Bank without a showing as to the source 
of the funds deposited in the account. Objection is made also 
(Br. 23) to the action of the trial court in permitting the prose¬ 
cutor to read to the jury excerpts from Walling’s and Jones’ 
testimony at the first trial. In connection with the excerpts 
read from Walling’s testimony appellants urge that the trial 
judge was influenced to admit such evidence by misrepresenta¬ 
tions of the prosecuting attorney as to what the evidence was; 
that the excerpts were not admissions (Br. 26); and that the 
excerpts were inadmissible because they were only parts of 
Walling’s testimony (Br. 26). 

After the testimony by Government witnesses was substan¬ 
tially concluded, the prosecution (R. 282) offered in evidence 
transcripts of the Liberty Bank account in the name of Ken¬ 
nedy and the City Bank account in the name of the Club. In 
connection with the offer of the Kennedy account the Govern¬ 
ment offered as an admission on Walling’s part, which explained 
the bank accounts, a portion of his testimony at the previous 
trial. The excerpts from the previous trial were admitted over 
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appellant’s objection (R. 287), as were the transcripts of the 
records of both Bank accounts (R. 293. 313). Thereafter the 
prosecutor read to the jury portions of Walling’s previous testi¬ 
mony (R. 314-318) in which Walling testified that Kennedy 
had agreed to back the Club financially up to approximately 
820,000; that Kennedy put up approximately $12,000; that 
this money was put in a bank account in Kennedy’s own name 
at the Liberty National Bank (R. 315); that Walling, acting 
for Kennedy, opened an account in the name of the Trojan 
Club at the City Bank, which could be drawn against by Wall¬ 
ing or Kennedy; that dues and other moneys of the Club were 
put in the liberty Bank account; that the Liberty Bank ac¬ 
count in Kennedy’s name was “moneys he was spending for 
the Club” (R. 317); that deposits in the City Bank account 
were made by Walling who received them from Kennedy. 

The transcript of the Kennedy account at the Liberty Bank 
and Walling’s testimony regarding it at the first trial were 
plainly relevant and admissible. Walling’s statement was that 
Kennedy put up about $12,000 to back the Club and that the 
money was placed in an account in Kennedy’s name at the 
Liberty Bank; that dues and other moneys of the Club were 
deposited in the Kennedy account. The transcript of the ac¬ 
count, however, (R. 413) revealed that deposits were made 
from time to time over a period of weeks in sums ranging from 
$500 to $5,300—a course of conduct hardly consistent with the 
story that $12,000.00 had been deposited to back the Club 
and equally inconsistent with the suggestion that the deposits 
represented income in the form of dues or payments for drinks 
and food. The testimony was that no charge was made for 
drinks and food (R. 407) and that dues amounted to onljr 
about $3,500 (R. 406). The picture portrayed by the bank 
account, therefore, gave support to the Government’s theory 
that the Club’s income was from gambling activities. 

Appellants suggest, albeit half-heartedly, that Walling’s 
statements were not admissions or, at any rate were weak ones 
and argue that piecemeal portions of his earlier testimony 
should not have been admitted (Br. 26). 

Being inconsistent, as noted, with the position taken by 
Walling in his defense of the case, his testimony at the first 
trial was clearly an admission and was therefore admissible. 
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Milton v. United States, 71 App. D. C. 394, 110 F. 2d 556, 560 
(1940). There is likewise no merit to the contention that 
piecemeal portions of Walling’s testimony should not have been 
admitted. Apparently all of his prior testimony which was 
relevant to the bank accounts was admitted, and it is difficult 
to understand how appellants could have been prejudiced be¬ 
cause all his testimony was not introduced. Moreover, it is 
to be observed that in Misner v. Darling, 44 Mich. 438, 7 N. W. 
77 (1880), relied upon by appellants, objection was sustained 
to the introduction of testimony at a previous trial, on the 
ground that the evidence had not been completed before the 
case stopped. The court recognized that, even under such con¬ 
ditions, particular statements in the earlier testimony in the 
nature of admissions, may have been introduced. 

As to appellants’ contention that Walling’s prior testimony 
was admitted because of inaccurate representations made by 
the prosecuting attorney, it is submitted that the statements 
were not inaccurate. Even had they been, they could not 
constitute grounds for reversal since, as demonstrated, the 
evidence as to which they were made was properly admissible. 

m 

The court did not err in refusing to give instructions requested 

by appellants 

Appellants contend the trial court erred in denying two in¬ 
structions offered by them (Br. 18). The first instruction 
which they requested (R. 513) was that: 

Defendants cannot be convicted of “keeping” a rou¬ 
lette wheel or crap table in the absence of evidence show¬ 
ing that they had custody, care, or control of such equip¬ 
ment and held it in readiness to obtain bettors or players 
thereon, and even though defendants frequented or went 
into a room where such equipment was kept, yet if some¬ 
one else rented the room or the premises in which the 
room was located and assumed to control it and the 
tables or devices therein, the defendants are not guilty. 

The propriety of the court’s refusal to grant the first in¬ 
struction has been discussed to some extent in connection with 
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appellants’ argument that if any unlawful acts were com¬ 
mitted, they were the responsibility of the corporation, not of 
appellants. Swpra; p. 6. In view of the discussion there it is 
plain that if appellants did anything, they did more than 
“[frequent] or [go] into a room where such equipment was 
kept.” Therefore the instruction which appellants requested 
did not conform to the evidence and was properly denied. See 
Clifton v. United States, 54 App. D. C. 104, 295 F. 2d 925 
(1923). 

Insofar as appellants’ relation to the gambling was con¬ 
cerned, which was the point the instruction was intended to 
cover, the court precisely instructed the jury that they must 
determine whether any of the defendants, as principals, pro¬ 
moted the establishment of the house for gambling and the 
setting up of a gambling table and if the jury should find none 
did, they should next determine whether, knowing a gambling 
establishment was in operation at the premises, any of the 
defendants in any wise aided or assisted in the conduct of such 
purposes; that a defendant would be guilty if he came within 
either category (R. 560). This, it is submitted, was a correct 
statement of the law intended to be covered by the instructions 
which was denied. 

The second instruction which the court refused to grant at 
appellants’ request was that: 

The keeping or use of a gaming table or gambling 
device on one occasion or for one day only is not suffi¬ 
cient to constitute setting up and keeping such a gaming 
table or gambling device, and is not a violation of the 
criminal statute involved in this case. 

This prayer was properly refused. There was direct evidence 
by daffy of gambling on at least two occasions. Furthermore 
it is submitted that the offense would be made out by a showing 
of one violation. As stated in Nelson v. United States, 28 App. 
D. C. 32,137 (1906); where similar language of § 22-1505 1 was 
construed: “Had the Government shown that the defendant 

1 5 22-1505. Permitting gaming table or device to be set np. 

'Whoever in the District knowingly permits any gaming table, bank, or 
device to be set np or used for the purpose of gaming in any house, building, 
vessel, shed, booth, shelter, lot, or other premises to him belonging or by him 
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had once knowingly permitted gaming on premises owned or 
occupied by him and at the time in his possession or control, 
it would have been sufficient to support a conviction. * * * 
To knowingly permit an offense of this nature to be committed | 
once is clearly sufficient. There would have been no reason for 
Congress to provide that the act should not be punished unless 
it was repeated.” The same conclusion is indicated by the 
provision of § 22-1507, 2 that “the courts shall construe said l 
sections [§§ 22-1504; 22-1506] liberally so as to prevent the 
mischief intended to be guarded against.” See also Martin v. 
State of Ga. (Ga. Ct. App., June 10, 1946) 15 LW 3113. 

IV 

There is no merit to other contentions urged by appellants 

Appellants urge (Br. 16) that error was committed when 
the jury was allowed to take to the jury room a piece of green 
cloth, which had been excluded from evidence, and a desk lamp 
which had not been offered. In their brief appellants assert j 
that the items were given to the jury over the objection of | 
counsel for appellants. There is nothing in the record, however, | 
to indicate either that these items were taken to the jury room | 
or that counsel for appellants objected. It would seem there¬ 
fore that the contention is without merit. 4 C. J. S. Appeal and 
Error § 785. I 

It may be appropriate to note that even if the two items were 
taken to the jury over appellants’ objections, there would have 
been no error. The green cloth was not admitted when offered 
by the Government (R. 312). Subsequently, however, Walling 
was cross-examined with reference to it (R. 434). Thereafter 
(R. 472), at the request of counsel for appellants, Walling, 

occupied or of which at the time he had possession or control, shall be 
punished by imprisonment in the jaiT for not more than one year or by a fine 
not exceeding five hundred dollars or both. (Mar. 3. 1901, 31 Stat 1331, 
eh. 854, § 886). 

* § 22-1507. “Gaming table" defined. 

All games, devices, or contrivances at which money or any other thing 
shall be bet or wagered shall be deemed a gaming table within the meaning 
of sections 22-1504-22-1506; and the courts shall construe said sections 
liberally, so as to prevent the mischief intended to be guarded against (Mar. 

3,1901, 31 Stat 1331, ch. 854, § 888). | 


i 
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holding the cloth and the lamp in his hands, demonstrated the 
purpose for which he had purchased the cloth. Although the 
items were not formally in evidence, therefore, they were treated 
as exhibits. Consequently it was proper to let the jury have 
them. Moreover, it does not appear how appellants could have 
been prejudiced by the taking of these articles to the jury room, 
especially since they were freely displayed to the jury during 
the trial. Cj. Miller v. United States, 4 F. 2d 384 (G. C. A. 9, 
1925). 

Appellants also contend that the Court committed error be¬ 
cause it failed to investigate a charge made’ by counsel for ap¬ 
pellants, on the day appellants were sentenced, that one mem¬ 
ber of the jury had been seen to confer with Jones, who was 
acquitted, while the case was in progress. In their brief ap¬ 
pellants assert that this matter was brought to the attention 
of the court and that the court did not do anything about it. 

There is nothing in the record to support this assertion made 
by appellants in their brief. For this reason it is submitted 
that the contention is without merit. 

CONCLUSION 

For the foregoing reasons it is respectfully submitted that 
the judgment of the court below should be affirmed. 

Edward M. Curran, 

United States Attorney . 

Charles B. Murray, 
Assistant United States Attorney . 

Sidney S. Sachs, 

Assistant United States Attorney . 
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Jurisdictional Statement 

These are appeals from judgments of the District Court 
of the United States for the District of Columbia on ver¬ 
dicts of guilty of violations of Sec. 1504, Title 22, Dis trict 
of Columbia Code, 1940, after trial on an indictment ir. two 
counts charging the setting up and keeping of a gaining 
table (1) for the playing of a game of dice, commonly known 
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as a crap game, and (2) for the playing of a game known as 
roulette. Appellants were each sentenced to serve from 
* 6 to 18 months’ confinement. 

The jurisdiction of this Court is based upon the statute 
providing for the review of decisions of the District Court 
of the United States for the District of Columbia; namely, 
Section 101, Title 17, District of Columbia Code, 1940. 

Statement of the Case 

Appellants and another, one Byron M. Jones, originally 
were indicted at the April Term, 1945, of the District Court 
of the United States, in an indictment containing four 
counts, the first two counts charging respectively, the set¬ 
ting up and keeping of a gaming table and the keeping of a 
place for gaming for playing dice, and the third and fourth 
counts charging, respectively, the setting up and keeping 
of a gaming table and the keeping of a place for gaming for 
the playing of roulette. This indictment was abandoned 
and a nolle prosequi thereof entered. A new indictment 
was obtained at the October term, 1945, of .the court below, 
containing two counts, charging appellants, the said Byron 
M. Jones, and two others, namely, Christopher Kennedy 
and one Greenfield, with (1) setting up and keeping a gam¬ 
ing table for the playing of dice, commonly called craps, 
and (2) setting up and keeping a gaming table known as 
roulette. Kennedy and Greenfield have not 'been appre¬ 
hended. Appellants and Jones were first tried on March 
12,13, 14,15,16, and 18, 1946. This trial resulted in a dis¬ 
agreement by the jury, whereupon the jury was discharged 
by the Court on March 18,1946, and the case set for re-trial 
on April 3, 1946. Appellants and Jones were tried again 
on the indictment on April 3, 4, 8 and 9, 1946, resulting in 
verdicts of guilty of appellants and an acquittal of defend¬ 
ant Jones. 




3 


Appellants were committed until sentenced, 'but wer0 ad¬ 
mitted to bail on April 15,1946, pending appeal. 

Owing to the nature of this case, a complete statement 
or resume of the evidence here would seem to involve a 
waste of space. The facts will be discussed in the Argu¬ 
ment. 

Statute Involved 

The only statute involved in this proceeding, except 
the one conferring jurisdiction on this Court to hea:: ap¬ 
peals, is Section 1504, Title 22, District of Columbia Code, 
1940 edition, which is as follows: 

Whoever shall in the District set up or keep any 
gaming table, or any house, vessel, or place, on lapd or 
water, for the purpose of gaming, or gambling device 
commonly called ABC, faro bank, roulette, equality, 
keno, thimbles, or little joker, or any kind of gaining 
table or gambling device adapted, devised, and de¬ 
signed for the purpose of playing any game of clliance 
for money or property, or shall induce, entice, anq per¬ 
mit any person to bet or play at or upon any such gam¬ 
ing table or gambling device, or on the side of or 
against the keeper thereof, shall be punished by impris¬ 
onment for a term of not more than five years. 

Assignment of Errors 

The appellants rely on the following assignments 6f er¬ 
ror: * 

The Court below erred 

(1) In not directing a verdict of acquittal on the 
ground that the testimony of the only Government wit¬ 
ness purporting to have knowledge of the alleged 
crimes was so palpably false and fantastic as to be ut¬ 
terly incapable of belief sufficient to support verdicts 
of conviction. 

(2) In permitting the jury to take certain articles 
to the jury room. 

| 

I 
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(3) In admitting certain evidence offered by the 
prosecution. 

(4) In denying prayers for instructions requested 
by appellants. 

(5) In permitting a verdict contrary to and not sup¬ 
ported by any competent evidence to stand. 

(6) In not setting aside the verdict because of the 
violation by one juror of the instructions of the Court 
not to talk to anyone about the case or to permit any¬ 
one to talk to him. 

(7) In admitting as admissions prior testimony of 
defendants Walling and Jones. 

Summary of Argument 

(1) Evidence offered by the prosecution established the 
lawfulness of the purpose for which the Trojan Club, a cor¬ 
poration which occupied the premises where the gambling 
operations were alleged to have occurred, was organized, 
but failed to show that any unlawful activities were engaged 
in by the Club. Unlawful acts, if any were committed, were 
the responsibility of the Club and not the individual de¬ 
fendants. 

The testimony of the prosecution’s only witness who 
claimed to have seen any gambling or gambling devices was 
so utterly unreliable, contradictory and unsatisfactory as 
to indicate clearly its lack of any foundation of fact.' 

The contradictions and discrepancies in such testimony 
destroyed its probative value. These contradictions and dis¬ 
crepancies are discussed at considerable length in the argu¬ 
ment herein. Such testimony was w’holly insufficient to sup¬ 
port verdicts of guilty. Such verdicts should have been 
set aside. 

(2) One article which the Court excluded from evidence 
and one which w r as not offered or admitted in evidence were 
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permitted by the Court to be taken into the jury room Ifor 
consideration by the jury. The verdict, therefore, was based 
upon evidence not in the case. 

(3) The Court admitted a transcript of the bank aceojunt 
of one Christopher Kennedy without any sufficient showjing 
as to the source of the funds deposited therein. It was jnot 
shown that such funds were derived from gambling opera¬ 
tions or that appellants knew anything of their source. No 
evidence was offered showing or tending to show that Ken¬ 
nedy did not have an independent source of income or [did 
not engage in some other business from which funds w|ere 
received. 

(4) The instructions to the jury requested by appellants 
were based upon court decisions in similar cases, and kre 
believed to be appropriate and proper. The court’s dekial 
thereof constituted reversible error. 

The evidence, except by the most fantastic stretch of jthe 
imagination, was insufficient to show any acts or conduct 
on the part of appellants in the way of setting up or keeping 
a gaming table of any kind, or that they participated therein 
or knew anything about the same. 

No gambling equipment was seen in the premises in ques¬ 
tion by any member of the Metropolitan Police Department, 
although frequent inspections were made by thoroughly ex¬ 
perienced, high standing, and reputable members of the 
Police Department. No gambling devices were remoyed 
from the premises prior to a raid based on a search wjar- 
rant obtained on the affidavit of the prosecution’s principal 
witness. No such equipment was found, although a search 
‘‘from top to bottom” of the premises was made. Due to jits 
size, the dice table claimed by the prosecution’s only \yit- 
ness, to have been in the premises could not have been re¬ 
moved from the room where it was supposed to have been 
seen without dismantling. If it'ever was there, it must h$,ve 
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disappeared into tliin air every time anyone else visited the 
premises. 

Far from proving the guilt of the appellants beyond a 
reasonable doubt the evidence failed even to show by a pre¬ 
ponderance thereof that appellants were guilty. 

(5) Although a motion for a new trial was not filed, 
the Court had ample opportunity to learn and was fully 
advised of the wholly inadequate evidence, and should have 
set the verdict aside. 

(6) A juror who was chosen as foreman of the jury disre¬ 
garded the Court’s instructions not to talk to anyone or to 
permit anyone to talk to him, which conduct was brought 
to the attention of the Court at the sentencing of appel¬ 
lants, at which time said juror was reported to be in court. 
The Court should have examined him then and there and 
then set aside the verdicts as improperly influenced. This 
was not done. 

(7) On the theory that they constituted admissions, 
piecemeal parts of the testimony of one of these appellants 
and the defendant who was acquitted at a former trial on 
the same indictment were admitted by the court, apparently 
largely because erroneous statements by Government coun¬ 
sel were made to the Court as to what that testimony was. 
Incomplete statements should not have been admitted. 

ARGUMENT 

(1) A verdict of acquittal should have been directed. 

The Government introduced a copy of the cerificate of in¬ 
corporation of the Trojan Club, where the alleged gambling 
acts were supposed to have been committed, showing that 
it was incorporated for the purpose of “the promotion of 
literary objects, fraternal association, to encourage athletic 
sports and physical culture, and to conduct a club for the 
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purpose of providing for the refreshment, entertainment, 
exercise and social diversion of its members.’’ (R. p. 
31.) 

The prosecution never proved or attempted to prove that 
the purposes of the club were other than as stated inj its 
certificate of incorporation or that it in fact engaged in any 
activities other than those mentioned. It was shown in evi¬ 
dence that the club occupied the premises 1714 Massachus¬ 
etts Avenue Northwest, Washington, D. C., where th0 al¬ 
leged offenses of these appellants were supposed to have 
been committed, and that the corporation was maintaiijiing 
and operating the property. If any unlawful acts were Com¬ 
mitted, it was the responsibility of the corporation, how¬ 
ever, having proved the purposes of the club, the prosecu¬ 
tion was required, in order to sustain convictions of gam¬ 
bling in the premises mentioned, to prove that the practices 
of the dub were contrary to the provisions of its charter. 
This the prosecution wholly failed to do. There was no evi¬ 
dence whatever, beyond the mere fact that appellants and 
another were incorporators of the club, that they had any¬ 
thing whatever to do with fitting out the premises or m|ain- 
taining them. This was a vital element of the offenses charg¬ 
ed that was not proved beyond a reasonable doubt. 

The only Government witness who purported to have 
seen any gambling going on in the premises referred to 
above was a member of the Metropolitan Police Departirient, 
assigned to duty as a motorcycle officer in the Traffic Di¬ 
vision, one Joseph Frederick Claffy. His testimony was so 
replete with discrepancies, contradictions, and variations 
and was so completely refuted by the testimony of other 
reputable members of the Police Department and by the 
man he claimed got him into the Trojan Club, that it was 
utterly destroyed and should have been wholly disregarded. 
Without that witness and his fantastic testimony, the pifose- 
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cution failed utterly to make out any case whatever for con¬ 
sideration by the jury. The contradictions, discrepancies 
and variations in Claffy’s testimony will be considered at 
some length herein in order to demonstrate its complete 
unreliability and to show that the witness was drawing upon 
his imagination rather than testifying to facts obtained 
from actual observation. A careful reading of all the evi¬ 
dence is necessary to get the full significance of the contra¬ 
dictions, improvisations, and fantastic assertions of Claffy, 
but once that reading has been accomplished one wonders 
how a jury could possibly have reached a verdict of convic¬ 
tion. The suspicion is generated that the jury did not con¬ 
vict on the evidence, but decided the case on some other 
element, unknown to appellants. That seems the only way 
of accounting for such an unfounded verdict. • 

At pages 41 to 61, inclusive, of the record, Claffy is shown 
as testifying that he went with Paul Pfeifle to the Trojan 
Club at 1714 Massachusetts Avenue on April 3, 1945 ar¬ 
riving there about 8 P. M. (p. 41) and remaining about two 
hours (p. 51), and that he visited the place again with Mr. 
Pfeifle on April 19, 1945 (p. 52), arriving about 11 o’clock 
and remaining until about 1:30 in the morning (pp. 52, 60, 
61). Claffy claimed that on the first visit there was a crap 
table and a roulette wheel there, and testified that he did 
and also that he did not see any money passed on that 
occasion, and finally said he did not remember which answer 
was correct. He did not participate in the games that night 
(R. pp. 44, 46, 47,113, 114,115,116). 

Mr. Pfeifle, who was Claffy’s friend and former em¬ 
ployer, denied that he had gone with Claffy to the Trojan 
Club on more than one occasion, namely, on or about April 
19, 1945, and denied emphatically that there was any crap 
games or roulette wheels in the establishment on that oc- 
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casion or any other that he visited the club. (R. pp.!447, 
450, 451.) 

Claffy also testified that on his first visit on April 3, }L945, 
defendant Byron M. Jones, who was acquitted and is hot a 
party to this appeal, came to the door. (R. p. 42.) Thi^ was 
at variance with his testimony at the preliminary hearing 
before the United States Commissioner, where he testified 
that his first visit to the Trojan Club was on April 19, 1945. 
He was asked about this on cross examination, and the 
following ensued: 

“Q. * * • You appeared before Commissioner 
Turnage, did you not, in a preliminary hearing iij this 
particular case ? A. That is right. 

“Q. I am inviting your attention to page 8 of the 
transcript of your testimony on that occasion. That 
was on Wednesday, May 23,1945, was it not. (R. pi 98.) 

“ *Q. Did you know Mr. Jones by name? A. 
No, sir. 

“ ‘Q. Did you know him by name after you got 
in there? A. What time are you talking abo^t? 

“ *Q. The first night you say you went there? A. 
Mr. Jones wasn’t there the first night. 

“ ‘Q. He wasn’t there at all. A. No, sir. I 
didn’t see him at any time. Mr. Warde told me that 
•the regular doorman was off. 

“ ‘Q. When did you learn that Mr. Walling was 
there? A. That night we raided the place, bpt he 
was there the first night. I know that. 

“ ‘Q. The first night; the nineteenth? A. Yes, 
sir’.” (R. pp. 99, 100,101 and 102.) 

Claffy later stated at the preliminary hearing that he 
had visited the Trojan Club at an earlier date, about April 
3,1945, but obviously that was an afterthought, and clearly 
demonstrates the unreliability of his testimony and his in¬ 
clination to color it in any way that occurred to him alt the 
moment to be advantageous. 

Claffy testified that drinks were served on the first visit 
to the club and that he had bourbon and soda. (R. pj 44.) 
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On the second visit he claimed to have made to the club, he 
(testified that he also had bourbon and soda. (R. p. 53.) At 
the previous trial in March, he testified he had scotch and 
soda. On cross examination the following occurred: 

“Q. I invite your attention to page 18 of the tran¬ 
script of the record of the trial on March 12 * * * 

“Q. What kind of drink did you get on that occa¬ 
sion (April 3, 1945). 

4 ‘A. I had bourbon and soda. 

* # • • • 

“Q. I invite your attention to this question on the 
same day, page 17: 

44 4 What kind of drink was it? 

44 ‘Answer. It contained alcohol, supposed to be 
scotch and soda.’ ” (R. p. 106.) 

In describing the room in which he claimed the crap table 
and roulette wheel -were located and its furnishings, Claffy 
said, when asked if there were any chairs there, 4 4 No, sir, 
no chairs at all. ’ ’ (R. p. 49.) In relating some of the things 
he claimed occurred, he mentioned a lady who was playing 
craps, and said 44 She was sitting there * * (R. p. 66.) If 

there were no chairs in the room, how could she be sitting? 

He also stated that 4 4 On the left as you go in was a large 
crap table, about 4 by 8 * * *”. (R. p. 44.) The day after 
giving this testimony, the following occurred: 

44 Q. What size did you say that crap table was? A. 
Four by eight. 

44 Q. Do you remember what you testified its size 
was on March 12? A. I testified approximately both 
times. I testified approximately yesterday. I didn’t 
have any ruler to measure it with or anything. 

44 Q. Do you remember being asked by Mr. Murray 
on March 12—I am referring to page 19 of the tran¬ 
script— 

44 ‘Describe it in feet, if you can. Give the size in 
feet, if you can. 

4 4 4 Answer. About 8 feet long and about 3 feet wide . 9 

“Was it 3 or 4 feet wide? 

“A. I said approximately; I didn’t have anything 
to measure it with. 
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“Q. Well, you have a fair idea of distances, do ^ou 
not? You are a mechanic, are you not, in some respjects 
at least. A. Yes.” (R. p. 109.) 

In attempting a description of the contents of the lining 
room at 1714 Massachusetts Avenue, Claffy said “Tljiere 
was a piano—a baby grand piano—in that room * # # ”.j (R. 
p. 43.) I 

On cross-examination he was asked what else was in the 
living room when he got in there on the first visit, and he 
mentioned a lounge, two chairs, the chandelier, and two 
floor lamps. He was asked what else was in there, and re¬ 
plied “That is all I remember.” He was then asked j‘Do 
you remember what you testified yesterday was in ther^?”, 
and answered “No.” 

“Didn’t you say yesterday that there was a baby 
grand piano in there? A. I don’t know whether I did 
or not.” (R. p. 116.) 

Claffy was asked on direct examination, with respect to 
the dice table he claimed to have seen on April 3,1945, how 
many persons were around the table, not counting those 
who appeared to be taking part in operating it, and replied 
“There was maybe six people participating in the sjsame 
other than the five people that operated the table”, (fe. p. 
45.) On cross-examination, he said there were six paying 
and five operators, evidenced anger when asked if it j took 
five operators to entertain six players, and made aj sar¬ 
castic answer that he did not know how many operates it 
took, and he “wasn’t setting up the table” and “djidn’t 
have the hiring of the operators.” His attention was 
brought to his testimony of March 12, 1945, when he said 
“Around this table about 11 people standing around” (with¬ 
out saying anything about operators. He was asked (what 
was the total number of people in the room at that | time 
and replied, “I don’t know how many.” The questioiji was 
then asked “Do you remember testifying on March \% how 
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many people were in that room?” to which he answered, 
“No, sir, I don’t.’’ Thereupon the following ensued: 

“Q. Referring to page 61 of the transcript of the 
record, do you remember this question? 

“ ‘How many people around. 

“ ‘Answer. There were probably 15 I guess in the 
whole room.’ ” (R. pp. Ill, 112.) 

On direct examination, Claffy testified that “We walked 
over, and Mr. and Mrs. Pfeifle went with me and I bought 
ten dollars worth of chips” from the man back of the rou- 

i 

lette table, and “He gave me some white chips worth 50 
cents apiece.” (R. pp. 55, 56.) On cross-examination, the 
following occurred: 1 

“Q. * * * Now, do you remember testifying yester¬ 
day about the value of the chips you bought at the rou¬ 
lette wheel? Do you remember what you said they 
were? A. The chips that I bought at the roulette 
wheel? 

“Q. Yes? A. I said they were a dollar. i 

“Q. Didn’t you say yesterday that they were fifty 
cents? A. I testified they were a dollar.” (R. p. 148.) i 

With respect to the roulette table Claffy claimed was in 
the premises, he was asked: 

“Q. How big a table would you say it was? A. I 
don’t know. 

“Q. You say it was a curved table? A. Yes. 

“Q. Do you have any idea of its length? A. No, 
sir* 

“Q. Or width? A. No, sir. 

“Q. What kind of wood was it? Do you recall? 

A. No, sir.” (R. p. 117.) 

One can only conclude from this testimony that the wit¬ 
ness never saw the roulette table. If he did, he is the only 
person who did see it. He was asked on cross-examination 
if he had ever seen a roulette wheel before. He replied that 
he had, and was asked where, to which he answered “I have 
seen them in a lot of movies”, but stated he had never seen 
any outside of the movies. (R. p. 150.) 
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Claffy testified that he had no drinks before going to the 
club on the night of April 19. (R. pp. 118,119.) 

Mr. Pfeifle said they had three or four drinks at hpme 
before leaving, and had several drinks after reaching [the 
club. (R. pp. 448, 449.) A reading of the testimony of Mr. 
Pfeifle and comparing it with that of Claffy leads to the 
conclusion that Claffy must have been drunk and imagined 
he saw a crap table and a roulette wheel, or that he had 
some reason to conjure up a vivid tale of a busy gambling 
den in the Nation’s capital. 

Concerning whether he saw any money change handis on 
his first visit, Claffy testified on cross examination thalt he 
saw no money change hands that night. The following then 
occurred: 

“Q. Now, do .you remember being asked by Mr. 
Murray on March 12 this question appearing on page 
20 : 

“ ‘Question. Did you see any money passed while 
you were there at that table? Answer. Yes, sir.’ !” 

“Now, which answer is correct? A. What date! was 
that? 

“Q. That was the third day of April, 1945. A. I 
don’t remember.” (R. pp. 113-il6.) 

With respect to joining the Trojan Club, Claffy testified 
during the trial that the matter “was brought up ini con¬ 
versation. There were four of us sitting there' talking. 
I don’t know exactly who brought it up.” (R. p. 123.)| He 
was asked if he remembered what he testified on March 12 
in that respect, and said he did not. There was read to him 
from page 26 of the transcript of the previous trial the 
following: 

“Q. What happened next on this second visii you 
are telling about, of April 19? A. We finished our 
drink. I was asked if I wanted to join the club. 

“Q. Who asked you that? A. Mr. Warde, and 
we walked into the hall,” and he was asked 



14 


“Now, which is correct? Your testimony today or 
your testimony on March 12, as to who asked you to 
become a member of the club?” to which he replied 

“A. I told you I don’t remember # * V’ (R. pp. 
123, 124.) 

The following also occurred: 

“Q. Now, did anybody else participate with you 
in the roulette game? A. Mr. and Mrs. Pfeifle didn’t 
participate with me; they -were playing the same time 
I was playing. (R. p. 130.) 

“Q. Now, do you remember your testimony on 
March 12 about playing the roulette on the 19th of 
April. I am reading, now, from Page 69: 

“ ‘Q. How long did it take you to lose your $10 
worth of chips? A. My friend and his wife and my¬ 
self participated in the game. 

# • • * # 

“ ‘The Court: But he said he was not the only one 
who used the chips. 

“ ‘Mr. Merrick: I beg your Honor’s pardon. 

“ ‘The Court: Isn’t that right? 

“ ‘The Witness: That is right. 

** ‘By Mr. Merrick: 

“ ‘Q. Did they play on your chips? A. That is 
right.’ ” (R. pp. 131,132.) 

He was asked if he knew the values of the three colors 
of poker chips used. He said they were $5, $50 and $100, 
and that the blue chips were $100 and the red ones were 
$50. He testified on March 12, in answer to a question from 
Mr. Murray as to whether there were different colored 
chips, that there were yellow, red and blue chips, and 
that “The blue chip was $100. I don’t know what the red 
was”. (R. pp. 134,135.) 

He testified that he went over to the crap table and 
bought $50 worth of chips. He was asked if he remem¬ 
bered his testimony before Commissioner Turnage that 
“I walked over to the crap table and bought $40 worth of 


I 


1 

j 


chips at the crap table.” He then insisted that fifty dol¬ 
lars was correct. (R. pp. 136,137.) 

He stated that there were eight people playing at the 
crap table on April 19, 1945. At the trial on March 12, he 
said there were about twelve. (R. pp. 137-139.) 

Clafly testified at the trial below that he did not g)ive 
any money to Mr. Pfeifle to buy chips with at the cpce 
table. On March 12th he testified that “I furnished seme 
of it. I gave him some of my chips.” (R. pp. 151,152.) 

At the trial he stated that he was about three feet behind 
the first party that went in the Trojan Club on the night of 
the raid. At the hearing before Commissioner Turnage^ he 
said, “When I went in the house, the first thing I saw when 
I walked in, the other officers were already in the housO”. 
(R. p. 167.) 

Claffy also testified that he cashed in $40 worth of clasps. 
(R. p. 143.) At the hearing before Commissioner Turnhge, 
he was asked how many dollars he had left when he w^nt 
out of the place, and he replied “I think it was about $3p,” 
and stated that he lost $10 on the roulette wheel and $l0 in 
the crap game. (R. p. 144.) 

A number of other contradictions and discrepancies 
appear in Clafiy’s testimony. Enumeration of them h^re 
would unduly encumber this brief. The foregoing demon¬ 
strate the unreliability of the witness and can but lead! to 
the conviction that he was not telling the truth, but had con¬ 
cocted a fanciful story, which he could not remember to tell 
the same on any two occasions. Much of the detail of jhis 
narrative obviously was picked up by him on the night 
of the raid and he attempted to supply other details frpm 
imagination. He said there was a rug on the hall flolor, 
when, as a matter of fact, there had been no rug therOon 
during the time the Club occupied the premises. (R. p. 37p.) 
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(2) Permitting the jury to take certain articles to the 
jury room. 

After the jury had retired and had begun deliberating 
the case, a request was made to the Court for permission 
to take to the jury room a piece of green cloth and a desk 
light, neither of which had been admitted in evidence. 
The piece of green cloth had been offered by the prosecu¬ 
tion, but the Court had excluded it, remarking that “I still 
do not see any relevancy to this green cloth” and “I think 
it had better be omitted”. (R. pp. 311, 312.) The desk 
light was neither offered nor received in evidence, yet the 
Court, over the objection of counsel for appellants, permit¬ 
ted these two articles to be taken to the jury room for exam¬ 
ination and consideration by the jury. Soon thereafter 
the jury returned its verdict. 

The action of the Court in permitting the jury to con¬ 
sider an article which had been excluded from evidence and 
another one which had not even been offered was erronous 
and highly injurious to the rights of appellants. 

It is error for the jury to take to the jury room articles 
which have not been introduced in evidence. 

Roberts v. State, 100 Nebr. 199,158 NW 930, Ann. 

Cas. 1917E 1040. 

(3) Admission of improper evidence. 

The prosecution offered and the Court admitted, over 
objection of counsel for appellants, a transcript of the bank 
account at the Liberty National Bank of Christopher Ken¬ 
nedy, without any showing whatever as to the source of the 
funds deposited therein. There was no evidence offered to 
the effect that Kennedy received the funds deposited from 
the Trojan Club, or that he was not engaged in some other 
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business from which funds were received. The record offer¬ 
ed showed deposits following the raid on the Club on ^lay 
5, 1945, indicating clearly that Kennedy did not receive his 
money from any gambling operations conducted in i the 
premises occupied by the Trojan Club. In order, therefpre, 
to reach the conclusion, as contended by the prosecution, 
that funds realized from gambling were deposited ini the 
account, it would be necessary to base an inference on an 
inference. 

Since there was no evidence of any gambling being car¬ 
ried on in the premises occupied by the Club, aside from 
Claffy’s story which was refuted and denied by his friend 
who took him to the Club, the jury would first have to infer 
that gambling actually occurred, and then, upon that infer¬ 
ence, again infer that Kennedy had received funds there¬ 
from and that he had no other source of income, and then 
finally infer that the funds deposited in Kennedy’s personal 
private account came from gambling transactions and from 
no other source and that these appellants had knowledge 
thereof. Appellants were not connected with such funds in 
any way, except that appellant Walling stated he had niade 
some deposits for Kennedy at his request, but he hadj no 
knowledge of the source of the funds. Appellant Warde 
was not shown to have had any knowledge of any deposits 
or the .source of the funds deposited or to have had any con¬ 
nection therewith. Except by inference, he was not shown 
to have had any contact with Kennedy whatever in the 
operation of the Club. Like the rest of this case, that jevi- 
dence had no connection with the guilt of appellants, except 
by a stretch of the imagination that borders on the fantas¬ 
tic. 
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(4) Denying: appellants’ requested charges for instruc¬ 
tions to the jury. 

Appellants requested the Court to instruct the jury that 

First. The word “Keep”, as used in the statute 
involved in this case, means to conduct or carry on a 
gaming table or gambling device and to hold the same 
in readiness for the purpose of obtaining bettors there- i 
on. 

(People v. Roseberry, 23 Cal. App. 2d 13, 71 P. j 
2d 944; j 

(Volz v. State, 33 Tex. 331, 335.) , 

Therefore, defendants cannot be convicted of “keep¬ 
ing’ 7 a roulette wheel or crap table in the absence of 
evidence showing that they had custody, care, or con¬ 
trol of such equipment, and held it in readiness to ob¬ 
tain bettors or players thereon, and even though de¬ 
fendants frequented or went into a room where such 
equipment was kept, yet if someone else rented the 
room or the premises in which the room was located 
and assumed to control it and the tables or devices 
therein the defendants are not guilty. (R. p. 513.) 

(City of Mexico v. Harris, 115 Mo. App. 707, 92 
•S. W. 505.) 

Second. The keeping or use of a gaming table or 
gambling device on one occasion or for one day only is 
not sufficient to constitute setting up and keeping such 
a gaming table or gambling device, and is not a violation 
of the criminal statute involved in this case. (R. p. 
590.) 

(U. S. v. Smith, 4 Cranch CC (4 D. C.) 659, Fed. 
Cas. No. 16,329.) 

A criminal charge must be proved beyond a reasonable 
doubt. There was no direct evidence in this case that ap¬ 
pellants, as charged in the indictment, ever set up or kept 
a gaming table for the playing of dice or roulette. Their 
only connection with any gambling or the keeping of any 
gambling devices was their having been incorporators of 
a club and Claffv’s hazy testimony that they were in and 
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out of what he cabled the gaining room. Even Olaffy neyer 
connected them in any way with the actual operation j of 
the alleged roulette wheel or the playing of the alleged djice 
game. They had nothing to do with the receiving of a[ny 
money, the paying of any bets, or the redemption of any 
chips. They owned no part of any alleged gambling equip¬ 
ment, and there was not the slightest evidence, factual or 
circumstantial, that they ever had anything to do with xhe 
setting up or keeping of any gaming tables or gambling 
devices. No gambling devices or equipment of any kind 
were found in the premises at the time of the raid. The 
place was kept under constant surveillance for two or more 
weeks before the raid, and no unusual number of persons 
was seen coming in or going out of the premises. The 
police department made a number of inspections of the 
premises without any advance notice. On the evening be¬ 
fore the raid, which occurred about one o’clock in the morn¬ 
ing, Claffy and another officer observed 1 the premises from 
about 9 or 10 P. M. until the raid actually occurred. No 
equipment was moved out during that time. By Claffy’s 
own testimony, the alleged dice table could not be moved <j>ut 
of the room in which he said it was located without being 
dismantled. Mr. Walling testified that there was no ad¬ 
vance notice of the raid. This was not denied by anyone 
and was the only direct evidence on that point. Even 
though advance notice of the raid had been given, it is rea¬ 
sonable to assume that it would have been only a matter 
of minutes, wholly insufficient to afford an opportunity j to 
move out two heavy roulette wheels, which Claffy siid 
were about 3*4 feet in diameter, the table on which thley 
were alleged to have been placed, and to tear down a|nd 
remove a dice table, 4 by 8 feet, too large to go through the 
door without dismantling. Concealment of such equipment 
about the premises was impossible. 
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Inspector Oscar J. Letterman, who had been a member 
of the Metropolitan Police Department for twenty-five 
years, and who made four visits to the premises, once 
before the opening of the club, testified that there was no 
gambling equipment, such as a roulette wheel or dice table, 
found, although they “inspected the premises from top to 
bottom”, and at the time of the raid they “made on that 
occasion a thorough search of the premises from top to bot¬ 
tom.” (R. p. 324.) He said he went through the entire 
premises. (R. p. 351.) 

Captain George R. Wallrodt, who had been a member of 
the Police Department for eighteen and one-half years, said 
they inspected the premises after the club opened and went 
through every room, but found no roulette wheels or dice 
tables (R. pp. 358, 359.) He also was there the night of 
the raid, and there was no gambling equipment found (R. 
pp. 360, 363.) 

Lieutenant Charles VanMeter, a member of the police 
department for sixteen years, testified that he was there 
the night of the raid, and no gambling equipment was 
found (R. pp. 369, 370.) 

Although these officers were members of the raiding 
party and properly were prosecution witnesses, they were 
summoned by the defendants below, these appellants, and 
their testimony was produced by the defense. 

If any gambling had been going on in the Trojan Club, 
these experienced and capable police officers would have 
discovered it. It was their duty to do so. They all were 
on duty in the inspection district and the precinct in which 
the premises concerned were located. Yet a young, inex¬ 
perienced member of the Traffic Division of the Police De¬ 
partment claims that he saw gambling going on in the place 
that had been inspected, examined, and watched by more 
experienced police officials. He obtained a search war- 
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rant, watched the premises, and then when the raid whs 
staged, assisted therein, but no evidence whatsoever of 
gambling resulted from that raid. He knew at the time of 
the raid that Christopher Kennedy was an incorporator 
of the Trojan Club, had signed his, Olaffv’s membership 
card, and was present at the time of the raid, yet he whs 
not arrested and to this date has not been apprehended, 
although there is no evidence of his having gone away. 
Some of the men whom Olaffy claimed were actually operat¬ 
ing gambling games were present at the time of the raid, 
yet they were not arrested nor has any apparent attempt 
been made by the office of the United States Attorney f<j>r 
the District of Columbia to have any of them indicted <f>r 
apprehended. These appellants and Jones, a doorman 
at the Club, have been singled out for prosecution, or more 
appropriately persecution. While the escape of one culpifit 
from prosecution is no excuse for not prosecuting another, 
yet when both are equally available, there seems to be no 
excuse or justification for arresting and prosecuting ohe 
and permitting the other to go free. That is what happen¬ 
ed in this case. None of the police officers present at tjie 
time of the raid, including Claffy, had any explanation 
w*tatever to offer as to why Kennedy and the others were 
not arrested at the same time appellants and Jones wejre 
arrested. Naturally, these appellants, both of whom ajre 
native bom citizens of this Country, are justly incensed 
that they should be singled out for prosecution on what 
they claim is an absolutely unjust, unfounded, unfair, 
groundless, and trumped up charge, engendered in the 
mind of a policeman whose testimony is so fanciful, inac¬ 
curate, and unreliable as to demonstrate clearly that he 
was drawing upon his imagination rather than recitilng 
facts. The truth is easy to tell, but when one departs there¬ 
from, he must have a splendid memory in order to tell tjhe 
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same story on different occasions, daffy demonstrated 
by bis testimony, which varied not only from the time of 
the preliminary hearing to the time of the first trial, and 
from the first trial to the second, but actually from day 
to day, that he was unworthy of belief, and that to send a 
person to the penitentiary on his uncorroborated word is a 
miscarriage of justice. These appellants feel that the 
United States Attorney should have prosecuted him for 
perjury instead of prosecuting them -on a charge of setting 
up and keeping a gaming table. 

Under the circumstances, the instructions asked for by 
appellants were believed to be proper and that their denial 
was error. The authorities cited in the instructions seem 
applicable and decisive. No authorities to the contrary 
were presented to the court. 

(5) Permitting verdict contrary to and not support¬ 
ed by any competent evidence to stand. 

While a motion for a new trial was not filed, because 
appellants were denied bail until sentence was passed, mo¬ 
tions for directed verdicts were made at the conclusion of 
the Government’s case and again at the conclusion of the 
entire case, which were quite fully argued, and the Court 
had ample opportunity to and did become fully informed of 
the character of the evidence offered by the prosecution. 
It, therefore, was the duty of the Court, after submitting 
the case to the jury, to set aside the verdict because not sup¬ 
ported by any competent evidence and as being contrary 
to the evidence. 

This ground alone seems to call for reversal of the 
judgments entered below. 
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(6) Violation by one juror of the Court’s instruc¬ 
tions not to talk to anyone or permit anyone to talk to him 
about the case. 

At the conclusion of the first day’s proceedings, the Court 
carefully and quite fully instructed the members of the 
jury not to talk to anyone about the case or to permit any¬ 
one to talk to them about it. He further said if anyofie 
attempted to talk to any member of the jury, such jurpr 
should report the same to the Court promptly. (R. p. 91. |) 

Counsel for appellants received a report after conclu¬ 
sion of the trial that during the luncheon period of the last 
day of the trial one member of the jury had been seen en¬ 
gaged in conversation with Byron M. Jones, the defendant 
below who was acquitted. Counsel brought this matter to 
the attention of the Court on the day these appellants welre 
sentenced. It is believed that it thereupon became the duty 
of the Court to call the foreman of the jury, who was then 
around the court house, before him for questioning as to 
what was said and' to have set aside the verdict and grant¬ 
ed a new trial. This the Court failed to do. 

Since the person talked to was 1 acquitted, the presumption 
arises that any conversation whatever about the case was 
prejudicial to these appellants, particularly since it Was 
reported that the juror had said that he, Jones, had noth¬ 
ing to worry about, or words to that effect. That juror 
violated the instructions of the Court and he should have 

i 

been dealt with for not obeying the Court’s positive instruc¬ 
tions. 

(7) Admitting as admissions prior testimony of de¬ 
fendant Walling. 

Over the objection of counsel for appellants, the trial 
court permitted the reading by the prosecution to the jury 
of certain parts of the testimony of defendants Walljng 
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and Jones at the previous trial, on the theory that such 
testimony constituted admissions by them. Such testimony 
is found in the record at pages 308 to 310. 

The Assistant District Attorney conducting the trial 
stated <at the bench that “Beginning at page 188, Walling 
testified that financial backing for The Trojan Club was 
furnished by Kennedy and associates. Then he proceeded 
to tell who those associates were.” The latter statement 
is not a fact. Walling was asked on cross-examination the 
direct question, “Who were his (Kennedy’s) associates”, 
to which Mr. Walling replied “That I don’t know.” He 
never stated who Kennedy’s associates were, but told 
who introduced Kennedy to him. Again he was asked on 
cross-examination, “Do you know who any of Mr. Ken¬ 
nedy’s associates were?” to which the same reply was 
given, “No, 1 don’t”. (R. p. 308.) 

The statement that Mr. Walling testified that financial 
backing for the Trojan Club was furnished by Kennedy and 
associates and “Then he proceeded to tell who those asso¬ 
ciates were”, coming as it did from a reputable member 
of the staff of the United States Attorney, was bound to 
have a decided effect on the Court and 'to influence his deci¬ 
sion to admit the prior testimony. For that reason alone, 
it is felt that the judgments in this case should be reversed 
and the case remanded for dismissal of the charges. 

The Assistant United States Attorney also stated that 
on pages 191 to 196 of the record of the previous trial Mr. 
Walling “Gave the testimony I already referred to regard¬ 
ing the bank accounts—The Trojan Club account and the 
Christopher Kennedy account. As to the latter account he 
testified that the moneys received by him and the club were 
deposited in Kennedy’s personal account.” (R. p. 309.) 

Again there was a misstatement of Mr. Walling’s prior 
testimony. While Mr. Walling stated that he opened an 


25 


account for Mr. Kennedy in tlie Liberty National Bank, 
and that he made deposits in the Trojan Club account |n 
the City Bank, he stated, in response to the question, “Fropi 
what source were these deposits obtained”, “I don’t know^” 
Mr. Walling never testified that as to the Kennedy account 
“the moneys received by him and the club were deposited 
in Kennedy’s personal account” because he never testified 
that there were any “moneys received by him.” 

Mr. Walling testified that he was merely a figurehead 
and that he had no particular duties, but he “might haye 
been a messenger boy or something like that”. The Couyt 
must have been influenced by the erroneous statement pf 
the Assistant District Attorney mentioned above, as it was 
given as a positive statement as to what Mr. Walling’s prior 
testimony was and not in the way of argument as to what 
the evidence showed or tended to show. 

Again the Assistant District Attorney stated that “At 
another part of the record, page 207, he testified that tlie 
food and drink served at the club were free”. R. 309.) 

Mr. Walling previously had testified with respect to the 
arrangements or plans made for the operation of the club 
that “they (the members) had to pay for their meals aiid 
the drinks of course were brought in by the members” (p. 
204 of transcript of trial beginning March 12, 1946.) The 
testimony referred to by the Assistant District Attorney 
was as follows: 

“Q. Did you say meals were charged for? A. They 
hadn’t been at that time. I say they were under a mem¬ 
bership drive and more or less they had consented to 
have open house for at least thirty days until they had 
a membership. 

“Q. Isn’t it a fact then that during the period of tlie 
club’s operations meals were served free? A. That ^s 
right.” 

The impression created by the Assistant District Attor¬ 
ney’s statement was that Mr. Walling testified that it was 
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the policy of the Club to furnish meals and drinks free of 
charge at all times, when, as a matter of fact, when his en¬ 
tire testimony is considered, the impression conveyed was 
that during the period of the membership drive food and 
drink were furnished without charge for advertising pur¬ 
poses, but that the general policy was to charge for food and 
to permit members to bring their own liquor, the club mere¬ 
ly furnishing the set-ups. The club operated from March 21 
to May 5, 1945, a period of six weeks, not long enough to 
get out of the period of the membership drive. Therefore, 
the statements made as to what Mr. Walling testified at the 
previous trial, while technically not inaccurate, certainly 
were incomplete and tended to or did convey an improper 
impression to the Court as to the effect of Mr. Walling’s 
testimonv. 

It is difficult to determine how the parts of the testimony 
of Mr. Walling at the previous trial that were admitted by 
the trial court could be construed as admissions. If they 
were, they certainly were exceedingly weak ones. 

“An admission is the weakest kind of testimony.’* 
Nash v. Hoxie, 59 Wise. 384, 388,18 N. W. 408. 

Furthermore, piecemeal portions of Mr. Walling’s testi¬ 
mony were offered and admitted. An incomplete statement 
is not admissible. 

Misner v. Darling, 44 Mich. 438, 7 N. W. 77. 

It is believed that the statements of the Assistant District 
Attorney who tried the case below although not intentionally 
inaccurate, must have had considerable effect on the Court 
and to have caused the Court to admit as admissions parts 
of the testimony given at the previous trial. Those state¬ 
ments were so prejudicial to the rights of appellants, in 
their opinion, as to constitute grounds alone for reversal of 
the judgments. 
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Conclusion. 

Since the oral evidence offered by the prosecution tend¬ 
ing to establish the offenses charged consisted wholly of tl4 
testimony of a police officer, it ought to be received and 
considered with the greatest of caution. 

State v. Fhllerton, 90 Mo. A. 411. 

An examination of the evidence in this case as a whol^ 
will, it is believed by appellants, readily demonstrate th^ 
injustice that has been done to them, since that evidence i^ 
so weak, inferential, inconclusive and contradictory as t<j> 
leave a reasonable doubt, to say the least, of guilt. Under 
those circumstances, it is appellants’ firm conviction that 
their sentences are unjust and improper and should be set 
aside. They so request. 

Respectfully submitted, 

RICHARD L. MERRICK, 

640 Woodward Bldg., 
Washington, D. C. 

Attorney for Appellants. 


